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Executive Summary

Executive Summary

1. Introduction

The review examines quality assurance in medical regulation in seven countries:
Australia (New South Wales); Canada (Ontario); Finland; France (Appendix One);
the Netherlands; New Zealand and the USA (New York State). The aim is to describe
how doctors’ continuing competence is maintained and assessed, how poor practice is
detected and what action is taken. The introduction sets out the methods and defines

key terms. Detail on the countries can be found in each chapter.

2. Conclusion: Analysis and Findings

Trends Across Countries in the Regulation of Health Professionals (see Figure
8.1, p 170)

. Most countries reviewed have introduced new legislation relating to medical
regulation in the recent past. The main aim of regulation is to protect patients.

. Most countries have adopted a common framework for regulating all health
professions in relation to governance structures and initial registration/licensing
and have introduced measures to maintain continuing competence and ensure
fitness to practise.

. Professional regulation based on the principle of self-regulation namely:
collegiality, informality and confidentiality, has tended to give way to more
formal rules, greater transparency and more hierarchical forms of accountability
to external authorities. There may be requirements for annual reporting; the
medical board or council is more likely to be appointed by government rather
than elected by the membership.

. In a number of countries the disciplinary tribunal, formerly part of the
professional council is now a separate body covering some or all health
professionals and chaired by an independent legal chair.

e There is a trend towards harmonizing the content of curricula and practice
standards across countries through bilateral and multilateral agreements.

. Most countries are considering, or have already implemented, schemes to assure
or assess doctors’ continuing competence to practise. The approach differs

between countries and none yet has a scheme where all doctors have been
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assessed. In almost all countries, a leading role is played by specialty colleges or
boards as well as the professional licensing body.

Most countries have systems for identifying poor performance but methods of
detection differ. Data on the outcomes of fitness to practise procedures is
difficult to obtain. A greater emphasis is placed on remediation and disciplinary
action against doctors is taken only rarely.

Within most countries, the number of health regulators has tended to increase
with the agencies, providers, and insurers playing a larger role in quality
assurance.

International organisations representing health regulators or specialty interests

have grown in number, encouraging the establishment of international standards.

Differences between Countries in Relation to Maintaining Competence

In order to maintain continuing competence among medical practitioners, medical

regulatory bodies have placed different degrees of emphasis on i) education and

training or ii) on performance assessment for recertification/revalidation or

reaccreditation (see Figure 8.2):

All countries in the review now have schemes for continuing medical
education and training. These may, or may not be mandatory. Compliance is
monitored with different degrees of rigour by medical regulators.

Periodic performance assessment leading to recertification, revalidation or
reaccreditation is developing in most countries in the review. Specialty
recertification schemes run by the specialty colleges are the most highly
developed. In most countries this covers a number of domains of practice on a
5 to 10 year cycle. Methods differ ranging in the two most developed schemes,
the USA and the Netherlands, from objective, computer-based pass/fail tests
(in the USA) to peer review visits with follow-up and remediation if
recommended (visitatae, in the Netherlands). The USA scheme is not
mandatory but 85% of US doctors are specialists. The Dutch scheme is
mandatory and being rolled out to all doctors. The Canadian provinces,
France, and New Zealand have schemes at various stages of implementation.
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There is little information on costs and on whom they fall. One US study
indicates that recertification is related to quality of care on a number of
indicators.

Some countries have an annual relicensing process that requires a doctor to
state variously: fitness to practise, complaints, claims, continuing education

and good standing.

The Detection of Poor Performance

Poor performance may be detected either through a complaint, a referral by provider

or insurer, conviction and in some countries a civil claim or through some form of risk

assessment. While mechanisms for dealing with concerns about fitness to practise are

relatively standard across countries, the process is rarely transparent.

Three models for dealing with poor performance were identified.

5.

The complaint investigation and learning model has been most fully
developed in New Zealand and New South Wales, Australia where the
medical regulatory board and a health commissioner who deals with
complaints are co-regulators. It has the disadvantage of relying on complaint
reporting.

The poor performance assessment model has been developed in the Canadian
provinces, using different methods. Doctors at risk are identified using
statistical outliers, known risk factors (70 and over) or reports. Assessments of
progressive depth are undertaken if poor performance is indicated. It is not
known whether this risks identifying an unacceptable level of false positives.
The surveillance model has been adopted in the USA to ensure public
protection. National data banks maintain records on doctors who have
violated practice standards. These may or may not be available to the public.
Data banks require accurate reporting and easy access to be effective for all

users.

Lessons for the UK

Medical regulation is evolving rapidly in most countries in the review. It is therefore

prudent to observe trends and plan for the future in the context of national institutions.
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Medical regulation has become a joint activity between a number of state and
professional bodies. Medical regulators and professional bodies still lead but there is
greater division of labour, more information exchange and partnership. Regulatory
bodies are more accountable to elected and representative bodies and there is greater
transparency of process. In the better coordinated systems, medical regulatory bodies
see themselves as acting in the public interests with a public service ethos.

In most countries, professional bodies and state regulators are moving towards
periodic mandatory assessment of continuing competence for all doctors as part of
quality improvement although hard evidence is limited and the costs are significant.

i) Specialty boards have played a major role in recertification.

i) The development of assessment tools is a major activity whether these are
objective tests or tools for peer review, in some countries there is a
superstructure of national bodies set up for this purpose.

iii) A peer review system may be more costly but could be more effective in
identifying weaknesses in a particular domain of practice in a way that
supports remediative action. Poor performance may also be identified early.

iv) The system for detecting poor practice through complaints is highly integrated
in New Zealand. Such a system has yet to develop in the UK, but the model

may not be transferable.

A major challenge for professional regulatory bodies is to carry the profession with
them in moving towards periodic mandatory reassessment. To achieve this, the aims
of a programme must be clear, the tools of assessment valid, the assessment process

seen as fair and contain both incentives and mandatory requirements.

It can be argued that introducing a system that maintains a periodically certified level
of competence that supports professional development is in the interests of the
profession as well as the public. There is no single model to follow that has been
evaluated and costed. Recertification/revalidation schemes are at different stages and
reflect the political culture of the profession and pattern of health care delivery. A

major challenge for leading professional organisations and health regulators is to

Vi
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coordinate their activities so that the tasks and costs of recertification/revalidation are
shared.

vii
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1.0

1.1

Introduction

Introduction

The Aims of the Research

This report for the Chief Medical Officer’s Advisory Group, commissioned and

funded by the Department of Health, reviews the mechanisms for quality assurance in

medial regulation across a number of countries. In the proposal, the aims of the

research were:

1.

3.

To identify the different forms of health system (in terms of funding and
service delivery) to establish the range of variation in the key stakeholders in
medical regulation and their role and function.

To examine in more detail recent developments in the forms and processes of
medical regulation in specific countries where there has been recent
innovation in audit and monitoring.

Within the specific countries, to assess: the extent of independence and
reporting mechanisms of health regulators; the systems for ensuring that
doctors keep up-to-date; how poor performance is identified and what action is

taken, and by whom, to deal with those whose competence is questioned.

In writing the report, greatest attention has been paid to the third aim, that is: how the

quality of doctors’ work is regulated in different countries, focussing particularly on

two questions:

1.

How is doctors’ performance assessed and standards of practice maintained
following initial registration, and thereafter, through voluntary or mandatory
systems of relicensing, recertification or revalidation?

How is poor performance detected and what steps are taken in response?

The regulation of doctors who work in different settings varies. We have

endeavoured, where possible, to show how both hospital-based specialists and

community-based general practitioners and specialists are regulated.
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1.1.1 The Structure of the Report

Seven countries are covered by the review: Australia (New South Wales); Canada
(Ontario), Finland, the Netherlands, New Zealand, the USA (New York State) with an
Appendix on France'. Each chapter gives a short account of the health system to
provide a context for medical regulation. This is followed by a description of the main
medical regulatory bodies, their governance structure, the lines of accountability
upwards and how they carry out the functions of registration and licensing, maintain
standards in practice and carry out their fitness to practise procedures. We were asked
to provide detailed information on procedures, therefore much of the description of
procedures is taken directly from council documentation. This is given either in the
body of the text or in a chapter appendix. Each chapter concludes with a short
commentary on what seem to us to be the strengths, weaknesses and particular gaps in

the regulatory framework in each country.

The concluding chapter identifies a number of trends in regulatory governance
internationally. It suggests different models for ensuring that doctors remain
competent to practise and provides an analysis of practice across the countries in the
review. Models for how poor practice is detected are also indicated together with
examples of practice. A final section suggests how practice elsewhere may be relevant
to the UK.

1.2 The Background to the Research Questions
1.2.1 Global Changes in the Context of Medical Practice
A number of global changes have affected the practice of medicine across
jurisdictions that have implications for medical regulation.
e Over recent decades bio-medical knowledge and technologies have advanced
rapidly.
e The development of meta-analyses of randomised controlled trials has offered
the promise of more a evidence-based practice, providing that doctors keep

up-to-date with the guidelines and the literature in their field.

! Policy changes are very recent and it was not possible to obtain details on the action taken on poor
practice.
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e Research on errors and adverse events has shown that these are relatively
common, and many are avoidable (Leape, et al., 1991; IOM, 2000).

e In all health systems, whether publicly-funded through taxation, social
insurance, or through private insurance; whether state or privately provided,
the aim is to provide cost-effective services through standard-setting and audit
to deliver uniformly high quality care.

e In a number of countries, regulatory reform has followed well-publicised
incidents of poor professional performance where patients have been harmed.

e The scope and jurisdiction of professional bodies and their relationship with
other regulators is often poorly understood by the general public. For example,
in the UK there is a public perception that the General Medical Council should
deal with all complaints about doctors and that it already assures continuing
competence (MORI, 2005). In the USA, a public attitudes and awareness
survey by the Federation of State Medical Boards, found that the periodic
retesting of physicians was considered as an important responsibility of State
Medical Boards despite the fact that they do not have this function as part of

their remit (Cain, Benjamin and Thompson, 2005).

1.2.2 Challenges for Medical Regulators

These shifts in practice have presented a challenge for those who regulate medical
work and go to the heart of the questions addressed by this review. How is continuing
competence assessed beyond the initial qualification? Are there different facets to
practise that should be assessed? How can this be measured? What is the standard that
should be reached? Who should be responsible for assessing competence and what
action should be taken for those who do not reach the required level? Here, there is a

question of incentives and how can doctors be encouraged to keep up-to-date.

Difficult issues also arise in detecting poor practice. What mechanism should be used
to identify poor practice? What is the threshold below which performance could be
said to be poor? Should those whose performance is below a certain level be
punished or supported? What is the overlap between assuring competence and
detecting poor practice? What are the roles of different regulators in the process and
how do they relate to each other?
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These questions have rarely attracted the attention of researchers. The available
literature comes from health regulators and tends to be descriptive rather than
analytical and evaluative. Accounts of how procedures work in practice are rare as
medical regulatory associations in many countries are membership bodies. Public
inquiries may be the only way in which decision making enters the public arena.

It has not been possible to address all the questions directly in a time-limited review.
The main focus has been on providing a descriptive account of the steps being taken
by seven different countries to address questions of licensing, assessing continuing
competence and detecting poor performance. In all the countries in the review, steps

are being taken to ensure that doctors keep up-to-date.

All countries also have mechanisms to identify poor practice but there are different
methods for detection, establishing “fitness to practise’? and different approaches to
handling poor performance once it is identified. One focuses on support, rehabilitation
and remediation®. The second is more focussed on public protection through
investigation, identifying fault and imposing some sort of sanction. Most systems
have an element of both but there is a tension between the aim of rehabilitating
doctors and protecting patients and between ensuring confidentiality in the interests of
remediation and encouraging openness and transparency in the public interest. This
tension is reflected in the legal process. There are laws on privacy and laws on
freedom of information. Health regulators are at the nexus of both.

1.3 Methodology and Methods

As referred to above, the research method adopted was descriptive and drew on
primary and secondary sources, where available. Websites were the primary source of
information but are inevitably limited in coverage. Web-based data reflects what an
organisation concerned wants to present rather than what the investigator wants to

find out. Books on health regulation date quickly. Acts of Parliament and official

2 Fitness to practise procedures usually include mechanisms to assess poor performance, an assessment
of the doctor’s health and disciplinary procedures.

® Remediation refers to the steps that can be taken to bring the doctor back to competent practice
through for example, taking an educational programme, having medical treatment or being
supervised in practice.
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documents say what ought to happen rather than what does happen. Insider accounts
of the way organisations work, particularly if they are self-regulatory are relatively
rare. Statistical and hard data on outcomes of the regulatory processes are very limited
and where they are available, difficult to interpret. Language was also a barrier in the
case of non-English speaking countries. In order to overcome these difficulties, some
chapters were commissioned from native-language speakers and the other chapters

were checked by health regulators in the countries concerned.

1.3.1 The Selection of Countries for the Review
The selection was based on a number of criteria:

e The country had been identified in the academic or professional literature as
having an innovatory approach to medical regulation. This was borne out by
the overlap between this sample and those invited to give evidence to the
Shipman Inquiry*;

e The lead author had contacts with health regulators in New South Wales,
Australia; Ontario, Canada and New Zealand and had, in the recent past,
undertaken interviews and obtained publications;

e Websites and sources in English were available or a local academic expert was
willing to contribute a paper;

e The inclusion of countries with different types of health funding, philosophies
of care and state/professional relations.

Although Sweden was in the original list in the research proposal, Finland was
substituted for two reasons: 1) an initial web search showed that key sources were not
available in English, and 2) contact was made with a researcher in Finland able to
write a paper at short notice. In any case, health systems across the Nordic countries
are broadly similar in structure and funding arrangements. Since 1975, there has been
mutual recognition of qualifications gained in higher education across Denmark,
Finland, Iceland, Norway and Sweden through ‘the Sigtuna Agreement’ (Nordic
Ministers of Education and Research, 2004). When the research had already

commenced, an opportunity arose to include France, another European country with a

* Australia, Canada (Ontario and Quebec), New Zealand, the Netherlands and the USA (Smith, 2004).
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state regulated service, funded by social insurance. However due to the limited data
on poor performance, data are presented as an appendix.

1.3.2 Differences Between the Case Study Countries

Regulatory institutions are products of history and culture and no country is quite like
another. The main lines of differences which this review has tried to capture are the
following:

e The constitutional framework: Australia, Canada and the USA have federal
structures leading to two levels of institutional involvement in regulation with
considerable local variation in the ways that states or provinces have
developed their local level systems;

e The funding system: Finland and New Zealand have a tax-based health
system; the Netherlands a mixture of social and private insurance; Australia
and Canada have central and locally-funded systems of public health insurance
with a private insurance top-up; the USA has systems of corporate private
health insurance, publicly-funded insurance for certain groups and
increasingly, corporate providers with links to insurers. These differences
shape who the regulators are;

= Professional regulation: the balance between state and self-regulation differs
between countries. In Finland, the state authorities directly control
professional regulation, drawing on professional expertise as necessary. In
Canada the principle of self-regulation is supported strongly by the medical
profession;

e Regulatory emphasis: The degree of emphasis either on maintaining the
standards of all practising medical practitioners or detecting and protecting the
public from poor practice. Countries rarely pursue both aims with equal

vigour.

1.4 Methods of Data Collection, Analysis and Verification

Data collection took place between April and June 2005. Draft memos were written to
address and refine the research questions so that later web searches were more
directed. The availability of information varied from country to country.

Unsurprisingly, only basic data was available in English on the websites of the Dutch
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and Finnish regulatory bodies, however even in countries where websites were in
English, the breadth and depth of coverage varied®. In parallel, searches were made of
specialist databases such as Medline and the medical and social scientific journals in
Australia, Canada, New Zealand and the USA. Particular attention was paid to the

journals of the medical associations.

Once into the project, papers were commissioned from researchers in Finland and the
Netherlands using a common framework related to the research aims (Section 1.1
above). Annika Launiala, Researcher, School of Occupational Health, Tampere, wrote
the paper on Finland and Dr. Kiki Lombarts, Researcher at the Academic Medical
Centre, University of Amsterdam the paper on the Netherlands. lvan Sainsaulieu

assisted with Appendix 1.

Making comparisons between health systems is full of hazards. Even if there are no
language barriers, different terms may be used to describe the same phenomenon or,
the same terms may have different meanings in a specific country context for example
recertification/revalidation. The next section looks at the way key terms have been
used in the report.

1.5 Definitions and Terms

1.5.1 Physicians

As there is no uniform term for a medical practitioner across the countries in the
review, the word in common use in the country concerned has been adopted. In the
USA, Canada and Australia this is physician. This can be used as a term for all
medical practitioners, or those practicing general medicine rather than surgery. In
Ontario, Canada it seems to have both meanings since the main regulatory body the
College of Physicians and Surgeons of Ontario uses the term collectively and makes

no mention of surgeons when describing regulatory processes.

® Regulatory body websites: Australia: www.nswmb.org.au; Canada: www.cpso.on.ca; Finland:
www.teo.fi; The Netherlands: www.bigregister.nl; New Zealand: www.mcnz.org.nz; USA:
www.op.nysed.gov (licensure), www.health.state.ny.us (discipline).
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There is an important difference between medical generalists or, as they may be
called, family physicians, family practitioners, general practitioners or family doctors,
on the one hand, and hospital-based specialists on the other. The latter tend to be more
heavily regulated than the former, largely because medical work is higher cost, more
likely to be guideline driven and there is greater managerial control. Specialists, as
opposed to generalists, have greater incentives to keep up-to-date for reasons of status
or to maintain their market position. Their links with their specialist professional
membership organisations (called variously, Royal Colleges, Specialist Boards,
Medical Specialty Societies) tend to be stronger. Family doctors or generalists work
in less supervised settings in smaller groups or in solo practice. They may have fewer
incentives to belong to their professional body (a generalist specialty), particularly if

they work in rural and under-doctored areas.

1.5.2 Standards and their Assessment

There is a huge literature on quality assurance in medical care and it is beyond the
scope of this report to address this. For our purposes, we have taken Jost’s approach
that in good quality medical care there is *...technical appropriateness and efficacy
linked with the relational and communicational acceptability of care to patients’ (Jost,
1990: 71). Quality assurance can be taken as being purely rhetorical unless it is set
against standards that can be measured and assessed. These must evolve as new

knowledge develops.

This may be achieved in different ways. St George, Kaigas and McAvoy (2004)
suggest two different approaches: the learning model that encourages continuing
medical education and the assessment model that aims to assess competence over a
number of areas of practice and then certifies this is some way. The former tends to
be permissive and supportive; the latter sets a standard that must be reached.

The first model may be achieved by providing information and exhorting
professionals to undertake self directed activities; by providing educational
opportunities, which may be either voluntary or mandatory, and hoping that standards
will thereby be raised or by introducing sanctions against those who do not meet

specified educational criteria.
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In the second model, assessments of a doctor’s standard of performance can cover a
number of areas: knowledge, competence in diagnosis and treatment, peer
relationships, relationships with patients and management in the practice situation.
There can be a range of methods for assessment, and they can be used singly or in
concert with other mechanisms. Examples of assessment are: examinations or
objective tests, observation of consultations, simulated patient consultations, peer
review or appraisal by seniors. Peers may be identified by others or self-selected.
Other assessors of a doctor’s work can be other staff colleagues or selected patients.
Surveys of patient opinion can be undertaken. Checks of medical records may be
made by reviewers through monitoring and audit. If standards are not met, then there
can be a range of responses from the educational, supportive and rehabilitative to
more punitive measures such as warnings, suspensions or temporary bars to

continuing practice.

1.5.3 Continuing Medical Education and Continuing Professional Development
Continuing medical education (CME) has traditionally been used to describe
education programmes that doctors undertake to up-date their clinical and medical
knowledge. The term continuing professional development (CPD) is generally used as
a broader concept and includes the development of managerial, social and personal
skills. However, Peck et al. (2000) argue that there is no longer a clear distinction
between CME and CPD as CME programmes have now evolved to include non-

clinical skills.

CME/CPD programmes are generally accredited by specialist associations and for
continuing accreditation or recertification, participation may be mandatory. Most
professional societies require a certain percentage of CME activity as part of their
CPD programme. Where CME/CPD is voluntary, most specialist societies still
promote participation as good practice. Most societies promote self-directed
programmes of learning, set out a framework of competencies and accredit courses
but stop short of actually explicitly defining what doctors must study. CPD/CME may
be recorded in a number of ways: through diary keeping, form-filling or survey
returns. It may involve participation in formal and informal learning activities. It may
be measured by points or tick boxes. Compliance may be achieved through self-

management, audit and monitoring.



Introduction

In recent years the literature on medical education has promoted CME/CPD as a way
of developing medical professionalism (see for example, Annals of Internal Medicine,
2002: 243-246).

1.5.4 Relicensing, Recertification, Revalidation and Reaccreditation
The terms relicensing and recertification are relatively stable across English-speaking
countries although translation may create problems. Revalidation and reaccreditation

are less stable terms.

Licensing and Relicensing

Medical professional bodies in various countries issue licenses that allow a doctor to
practise. Licensing authorities may be national as in New Zealand, or based at
state/provincial level, as in Australia, Canada and the USA. Registers or lists of
qualified practitioners are maintained to show who is licensed to practise. Some
authorities issue ‘one-time’ licences or register a practitioner until retirement. Others,
such as New Zealand and some USA State Boards, have time-limited licences. A
doctor may be required to give notice of ‘good standing’ that is, declare that they have
had no complaints or claims against them. In other countries, relicensing requires a
declaration that they have taken part in CME/CPD and verified in different ways.
Some registers also provide details of the doctor’s specialty, that is their certification

with a specialist association.

Certification and Recertification

Specialty-specific professional bodies decide the standards needed for practice in their
respective fields and the training necessary to achieve those standards. Their grant of
certification, which may or may not be within a regulatory framework, marks the
satisfactory completion of training and therefore eligibility to practise as an
unsupervised specialist in a chosen field. However, as Irvine (2005) suggests,
certification is indicative. It is not restrictive like licensure where it is illegal to
practise without a licence. It may be possible to practise a specialty without
certification, but in certain jurisdictions, a doctor may not be awarded privileges to

work in a particular hospital, or may not be eligible for higher fee payments. There

10
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may be financial or other penalties if a doctor claims to be certificated in an area

where he or she is not.

Recertification is a process through which a professional body testifies to the
competence of each of its members from time to time. Specialty Boards in the USA
have recertification programmes with various criteria and forms of assessment for
renewal. Over the past few decades, US Specialty Boards have begun issuing newly-
trained specialists with time-limited certificates; have linked recertification to
participation in a programme of CPD and in some cases, introduced various tests to
assess continuing competence. Reaccreditation seems to be a term that may be used

instead of recertification or more generally.

Revalidation is the term used by the General Medical Council to describe the process
through which it proposes to relicense all doctors in the UK periodically to ensure

continuing competence to practise. This process is still under discussion.

The term is also used in Ontario, Canada where, when implemented, it will apply to
all doctors (see Chapter 3). There, revalidation is defined as:
“a coordinated system of education and assessment that will give physicians
insight and information about their practice and their performance throughout
their medical career. The purpose of revalidation is continuous improvement
that strengthens the accountability of the professional to the public” (CPSO,
2005).

The meaning of the terms discussed in this section is still in the process of

development. Usage differs between countries reflecting national regulatory

institutions and politics.

11



Introduction

Bibliography

Annals of Internal Medicine (2002) ‘Medical Professionalism in the New Millennium: A Physician
Charter: Project of the ABIM Foundation; ACP-ASIM Foundation; European Federation of Internal
Medicine’, Annals of Internal Medicine, 136 (3): 243-246.

Cain, F.E., Benjamin, R.M., Thompson, J.N. (2005) ‘Obstacles to maintaining licensure in the United
States’, British Medical Journal, 330: 1443-1445.

Davis P., Lay-Yee R., Briant R., Ali W., Scott A., Schug S. (2002) ‘Adverse events in New Zealand
public hospitals I: occurrence and impact’” New Zealand Medical Journal 115 (1167)
(www.nzma.org.nz/journal/115-1167/271/content.pdf).

(IOM) Institute of Medicine (2000) To Err is Human: Building A Safer Health System (National
Academy Press: Washington DC).

Irvine, D. (2005) ‘Patients, professionalism, and revalidation’, British Medical Journal, 330: 1265-
1268.

Jost, T.S. (1990) Assuring the Quality of Medical Practice: An International Comparative Study (King
Edward’s Hospital Fund for London: London).

Leape, L.L., Brennan, T.A., Laird, N., et al. (1991) ‘The Nature of Adverse Events in Hospitalized
Patients: Results of the Harvard Medical Practice Study II’, New England Journal of Medicine, 324:
377-84.

Nordic Ministers of Education and Research (2004) Nordic Declaration on the Recognition of
Qualifications ~ Concerning Higher ~ Education -  The  “Reykjavik  Declaration”
(http:/ivww.dep.no/filarkiv/).

Peck, C., McCall, M., McLaren, B.; Rotem, T. (2000) ‘Continuing Medical Education and Continuing
Professional Development: International Comparisons’, British Medical Journal, 320: 432-5.

St George, |.; Kaigas, R.; McAvoy, P. (2004) ‘Assessing the Competence of Practising Physicians in

New Zealand, Canada and the United Kingdom: Progress and Problems’, Family Medicine, 36 (3):
172-7.

12



Medical Regulation in Australia - New South Wales

2.0 Medical Regulation in Australia with particular reference to
New South Wales

2.1 The Context of Medical Regulation in Australia

Figure 2.1: Features of the Australian Health Care System

Australia

Health System National government develops national policies, regulation and
provides funding

State, territory and local governments responsible for the delivery
and management of health services and for maintaining
relationships with providers, including regulation of health
professionals and private hospitals

Percent of GDP spent on health 9
care (2000)

Funding mechanism Subsidy schemes: Medicare, pharmaceutical benefits, private
health insurance rebate

No. of practicing doctors per 1000 | 3.2
population (2000)

Source: OECD

2.1.1 The National and Provincial Context

In Australia, there is a division of responsibilities for funding and providing health
care between the Commonwealth Government and the six states and the territories.
The Commonwealth Government is primarily responsible for funding health services
through Medicare, a public health insurance scheme that provides universal coverage
for free public hospital treatment, out of hospital medical services and pharmacy
services. Private insurance is limited to private treatment in hospital and some
ancillary services such as dental care. People contribute to health care through taxes, a
Medicare levy based on income and private insurance. Recently, a 30 percent rebate
has been available for people to take up and retain private heath insurance. Direct
payments are made to states to fund hospital services that, for most groups, are free at
the point of service. States also make a major contribution to hospital services.
Hospital-based medical specialists are generally paid on a fee-for-service basis and
are remunerated more highly than their colleagues in general practice (Palmer and
Short, 2000). Specialty Medical Colleges certify specialists for keeping up-to-date
(see section 2.4.3) and there may be more pressures from their employers and health

insurers to maintain their specialist qualifications.

General practitioners receive fees-for-service and may work in groups or single-

handed. In rural areas general practitioners may find it difficult to generate sufficient
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income to maintain a practice so there are special incentives to maintain cover. In the
recent past, concerns have been expressed about the over-supply of doctors in
Australia but there is a maldistribution geographically, leaving some areas under-
doctored. There is no system for directing doctors to work in particular areas as in the

United Kingdom.

Since the early 1990s, Commonwealth Government policy has focussed on raising
quality of health care and has aimed to reduce the incident and cost of adverse events
(Tito, 1996). In 2000, the Australian Council for Safety and Quality in Health Care
was established. Its purpose is to: develop standards and guidelines; improve data
collection and the analysis of adverse events; empower consumers to make better
choices about their health; facilitate the redesign of health care systems and
procedures to make health care safer; and gain the commitment, support and
involvement of all stakeholders (www.safetyandquality.org.au). The Commonwealth
Government and various professional bodies promote the development and
dissemination of clinical guidelines through the Health Advisory Committee and the
National Health and Medical Research Council. Their aim is to promote best practice
linked to outcomes and effective cost management.

The registration of doctors is the responsibility of State Medical Boards and there
have been discussions between the Commonwealth and state health Ministers about
the harmonisation of procedures so that Boards work to a common set of standards for
registration. Currently, under existing laws, there is a process of reciprocal
recognition of medical qualifications gained in one area by another, but as yet, there is

no agreement on a set of standards that underpin those qualifications.

The Australian Health Ministers’ Conference is a regular meeting of all Australian
Government, state, territory and New Zealand Ministers with direct responsibility for
health matters. The role and objectives of the Conference are to: provide a forum for
Australian Government, state and territory governments and the Government of New
Zealand to discuss matters of mutual interest concerning health policy, health services
and programmes; promote a consistent and coordinated national approach to health
policy development and implementation; and consider matters reported to the

Conference by the Australian Health Ministers’ Advisory Council. In recent months
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it has proposed changes to medical registration processes. However, the Conference

does not have statutory powers (www.ahmac.gov.au).

The Australian Medical Council administers a central medical database to facilitate
exchange of information between the State Medical Boards on the registration status
of practitioners. The database is a compendium of each state’s register rather than a
national register. It provides basic registration information, but does not contain
specific information on investigations or disciplinary actions. However, records can
be flagged to alert the searching state or territory to possible problems with a
practitioner’s registration. The compendium is not available to the public

(www.amc.org.au).

2.2 Medical Regulation in New South Wales

In Australia, medical regulation is a state function. The features of the Medical Board

are shown below.

Figure 2.2: Features of the New South Wales Medical Board

Name of regulatory body New South Wales Medical Board

Registration fee Aus $270 (2005)

How is it constituted? 20 members, 15 doctors, five non-medical practitioners.
Appointed by Governor of New South Wales

Number of staff 35

No. of doctors in jurisdiction 25,481 + 2,495 students

(2002/03)

Source: New South Wales Medical Board

New South Wales has a population of six million and there are 2.4 practitioners per
1,000 resident. State health policy is developed by the New South Wales Department
of Health which has established a number of mechanisms to ensure continuous

improvement in health care delivery.

The health department works closely with the New South Wales Institute for Clinical
Excellence, to promote and develop a culture of learning in the delivery of health
services (NSWDH, 2004). For example, in recent years a Clinical Governance
Development Programme has been introduced which aims to ensure the development
of competence in clinical risk minimisation strategies (ACSQHC, 2004a). New South

Wales Health has also established a free-phone helpline for patients, consumers and
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health professionals to report concerns about level of care. Concerns will be passed
onto the local area health service for follow up.

2.2.1 New South Wales Medical Board

The main statutory regulatory body for doctors in New South Wales is the Medical
Board, which was recently reconfigured in the Medical Practice Act 1992. Its stated
purpose is to protect the health and safety of the public of New South Wales by
providing mechanisms designed to ensure that medical practitioners are fit to practise

medicine. The activities of the Board are funded through medical registration fees.

Governance and Accountability
The Medical Board is appointed by the Governor of New South Wales and consists of
15 doctors and five non-medical members based on nominations from the following:

e One registered medical practitioner officer of the Department of Health or

employee of a public health organisation;

e One barrister or solicitor;

e Two medical practitioners nominated by the Australian Medical Association;

e One nominated jointly by three medical schools;

e Eight registered practitioners nominated by professional bodies;

e Six nominated by Ministers, not less than four: ‘conversant with the interests

of patients as consumers of medical services’.

The Board must prepare an Annual Report for Ministers to include the details of
complaints and the actions taken, performance assessments carried out and the actions
taken. The report is then sent, along with a letter of submission, to the Minister for
Health. The Minister is then charged with presenting it to Parliament. Once the report

has been laid before Parliament, it is then made available to the public.

Activities
The Board registers medical practitioners, including students; deals with complaints
and discipline; administers the performance assessment programme and the health
programme and advises the Minister for Health on issues relating to health or medical
practice.
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It also prosecutes persons who practice medicine but are not registered and deals with
issues relating to unlawful advertising of medical practice. The Board states that
fitness to practise should be considered within the following domains: qualifications
and experience; the health of the doctor and his/her professionalism (that is, expertise
and conduct). The concept of fitness to practise underpins Board strategic planning,
policy development and provides a framework for disciplinary procedures

(www.nswmb.org.au).

2.3 Initial Assessment of Competence

2.3.1 Registration
Registration with the Medical Board permits the use of a specified title following

registration. The use of misleading titles is prohibited.

In Australia, all states and territories have adopted uniform minimum requirements for
initial registration as a medical practitioner. There are two standard registration
categories:

» Registration without conditions: for graduates of Australian Medical Council
accredited medical schools who have completed a period of internship training;
and doctors whose primary medical qualification was obtained overseas who
have passed the Australian Medical Council examination and have completed a
period of approved supervised training.

= Registration with conditions: The following are the categories for registration
with conditions: postgraduate teaching; supervised teaching; teaching or
research; public interest / areas of need; conditional due to disciplinary or health

conditions; overseas trained specialist.

For both categories of registration, applicants must satisfy the Medical Board that
they have an adequate command of English; are of good name and character, have the
physical and mental competence to practise medicine and have approved professional

indemnity insurance.

17



Medical Regulation in Australia - New South Wales

Certificate of Good Standing
The Board provides doctors with a certificate of good standing or statement of
registration on request. These may be needed for credentialing with public or private

hospitals.

International Medical Graduates
Recently, there has been debate on the number of visas that should be issued to
doctors wishing to practise medicine in Australia. The routes are:

e Temporary resident visa (four years initially) - requires a sponsoring employer
who must demonstrate that the position is an ‘area of need’ that cannot be
filled by an Australian resident. In 2002/3, 192 visas were appointed in New
South Wales in this category.

e Occupational trainee (two years initially) - appointed as junior doctors or
trainee specialists — must have letter from a relevant medical college stating
that a training programme has been prepared. In 2002/3, 889 visas were
appointed in New South Wales in this category.

e Permanent resident - must complete Australian Medical Council examinations
and be provisionally employed as a junior hospital doctor or as a general
practitioner in an ‘area of need’. In 2002/3, 426 visas were appointed in New
South Wales in this category (Birrell, 2004).

The Register

The Medical Practice Act 1992 allows for the register to be made available over the
internet. However, the Medical Board has yet to do so. It must ensure that information
is made available to the public on request of any conditions that have been imposed
on practice. Information related solely to the physical or mental capacity of a person

to practise medicine, does not have to be reported (www.nswmb.org.au).

2.4  Maintaining Standards in Practice

2.4.1 Renewal of Registration
Beginning in 2000, the Medical Board requires all doctors to demonstrate ‘fitness to

practise’ by making an annual declaration about the following: their current
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qualifications and experience, health status (the Board must be notified about any
‘significant’ illness which could impair their capacity to practise medicine),
professional indemnity insurance (which is mandatory), criminal charges or
convictions, disciplinary actions in jurisdictions outside the state and professionalism.
The latter involves participation in a medical specialty college maintenance of
professional standards programme, or self-certification of involvement in a self-
directed continuing medical education (CME) programme (Newble, 2003, HS 59
00031-32).

While the annual return is not currently a recertification process, the Board notes on
its website that many medical registration authorities have adopted, or are moving
towards, a recertification process which directly links certified competence with
registration. While the Medical Practice Act 1992 does not go this far, the Board
believes that all practitioners should be aware that this may be a possibility in future.

2.4.2 The Responsibilities of the Medical Profession
The Medical Board has established a Code of Conduct for the medical profession that
is based on the General Medical Council’s Good Medical Practice.

On its website the Board states that it expects all doctors to participate in continuing
professional education relevant to their area of practice and at a level at least
equivalent to the relevant specialist college programme - it is not specific about the
number of points or hours that need to be accumulated. It simply seeks an assurance
from every practitioner that he/she is committed to a reasonable level of continuing
professional education. Those doctors who do not undertake continuing professional
development (CPD) may come under the scrutiny of the Board’s performance
committee. However, CPD is not mandatory for reregistration. In 2003, the Medical
Director of the Board said that she believed that a CPD requirement would eventually

become part of the renewal of registration (The Health Report, 2003).

2.4.3 The Role of the Specialty Medical Colleges

The specialty medical colleges have played a major role in setting standards within
their specialty for what are considered to be appropriate standards of practice and by
establishing the forms of CME and CPD that will keep doctors up-to-date. The
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requirements for CPD/maintenance of professional standards of the various specialty
colleges in Australia are summarised in Appendix 2.1. Each college has some form of
CPD/maintenance of professional standards programme although the way in which it
is assessed differs from specialty to specialty. For example, some colleges have

mandatory CME and for others it is voluntary.

In evidence to the Shipman Inquiry, Newble commented that there is no country-wide
system of mandatory recertification/revalidation in Australia. He argued that only the
Royal Australian and New Zealand College of Obstetrics and Gynaecology had a
‘true’ recertification programme in that Fellows obtain points for CME and quality
assurance activities and must accumulate a specified number of points. However, in
his view, even in this programme there ought to be more emphasis on assessing
doctors’ communication skills through collecting data from patients and practice staff.
He suggested that peer assessment should be used to make sure that standards of

competence have been reached (Shipman Inquiry, 2004).

The Committee of Presidents of Medical Colleges

The Committee of Presidents of Medical Colleges has commissioned a Learning,
Education and Professionalism (LEAP) Framework. It is a generic programme for
CPD for Australian medical specialists, regardless of specialty or practice setting. The
Framework identifies three main strands or areas of practice: clinical expertise; risk
management; and professional values and responsibilities. The Framework is being
tested in a trial funded by the Australian Government using a sample of Fellows from
eight specialty colleges. The aim is to assess the validity and usefulness of the
Framework for assessing competence. The trial will run from November 2004 to
November 2005. The programme attempts to assess clinical expertise, broken down
into a number of components; the doctor’s ability to manage risk and so maximise
patient outcomes and aspects of professionalism. The strands and components of the

Framework are set out in the boxes overleaf.
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Clinical Expertise Strand

Expertise as a medical practitioner depends on the possession of a large body of knowledge and
procedural skill. Experts have the ability to access, retrieve and use the information that they possess.
They are able to integrate new with existing knowledge and discern critical features and fundamental
issues when presented with clinical and diagnostic problems. The use of medical informatics, ‘the
management and use of information in health’, has an increasing role to play in the face of the rapidly
expanding knowledge base of all areas of medicine and so has been included in this strand. This strand
comprises three components or domains:

e Medical expertise

e Clinical judgement

* Medical informatics

Risk Management Strand

Risk management can be defined as ‘the identification, investigation, analysis and evaluation of risks
and the selection of the most advantageous method of correcting, eliminating or reducing identifiable
risks’. The medical practitioner needs to be aware of those aspects of their practice that contribute to
less than optimum patient outcomes. The use of medical informatics also has a role to play in the
minimisation of risk in medical practice. This strand comprises four domains:

e Communication

e Practice management

Medical informatics (practice)
Personal management and insight

Professional Values and Responsibilities Strand

Medical practitioners need to exhibit beliefs and behaviours that reflect the expectations of those they
serve (society) and those with whom they interact as part of their profession. Individual practitioners
are no longer immune from the gaze or expectations of either of these groups. They need to be sensitive
to cultural and linguistic diversity and responsive to the cultural needs of their patients and families.
The strand of medical professionalism in the framework acknowledges this and is comprised of three
domains:

< Relationships and accountability

e Advocacy and equity

e Education

Source: http://www.ranzcog.edu.au/leapframework/index.shtml

2.4.4 Credentialing

Other external agencies such as hospitals and governments use certification by a
specialty college for credentialing. It is argued that communities may gain confidence
from knowing that their doctors are certified by their college. Furthermore, as Newble
(2003, HS 56000 31-32) comments, hospitals themselves act as credentialing agents
because they require their consultant employees to provide a certificate of good

standing in a recognised maintenance of professional standards programme.

In 2004, in recognition that health care organisations across Australia had different
approaches, the Australian Council for Safety and Quality in Health Care produced a
national standard for public and private hospitals when credentialing and defining the

scope of clinical practice for doctors. The standard aims to improve the consistency
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and effectiveness of the process and to promote shared responsibility between doctors
and hospitals for safe service provision (ACSQHC, 2004b).

2.4.5 Discussions on the Future of Registration and Revalidation

In June 2001, the Australian Council for Safety and Quality in Health Care
commissioned the New South Wales Medical Board to develop a draft model and
implementation plan for medical registration in Australia. This included proposals for
vocational registration, revalidation and national portability. Since the publication of
the consultation paper (ACSQHC, 2001), the Australian Medical Council and the
Committee of Presidents of Medical Colleges have given support in principle to the
implementation of the proposed model. However, no further details beside the draft

proposal have been found by the authors.

In 2004, an agreement was reached to implement a consistent approach to registration
and processes for assessing maintenance of professional competence. This will
involve the introduction of a multi-jurisdictional registration system under which
registered doctors will generally also be eligible to practise in any other jurisdiction
on the basis of their initial registration without having to lodge a separate application
or pay a separate fee; the adoption of standard and consistent registration categories
across all jurisdictions; the development of an online Australian Index of Medical
Practitioners; the adoption of a uniform information set on medical practitioners
available to the public and to provide a forum for Medical Boards to assess the
maintenance of professional competency (Australian Health Ministers, 2004).

2.5 Detecting Poor Performance and Taking Action

The Medical Board and the Health Care Complaints Commission in New South
Wales are co-regulators of the medical profession. In the following section, after the
complaints process is outlined, the role of the New South Wales Medical Board is
discussed, then the Health Care Complaints Commission.

2.5.1 The Complaints Process

A complaint can be made by any person and complaints made in good faith are
legally protected. A complaint can be made about any aspect of a service provided by
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a medical practitioner working in any environment. A member of the public, a health
professional, employer, insurer or any other body can also inform the Medical Board
if they believe a practitioner is suffering from a physical or mental illness. Members
of the public are advised by the Medical Board and Commission that they should talk

through their concerns with the doctor before making a complaint.

The Medical Board and the Commission work together, both formally and informally,
to determine the most appropriate way to investigate and act on a complaint. They
are required to consult on each complaint which ever body receives it and to assess
them jointly at a weekly meeting. The assessment team, consists of the Medical
Director of the Medical Board; the Health Care Complaints Commissioner and one or
two additional staff from the Commission. If an investigation is required, this is

carried out by the staff of the Commission (see section 2.6).

2.5.2 The Role of the New South Wales Medical Board
The Medical Practice Act 1992 states that the main role of the Board is:
To protect the health and safety of the public by providing mechanisms

designed to ensure that medical practitioners are fit to practise medicine.

In response to a complaint, the courses of action available to the Board include the
following, they may:
e Decide that no further action be taken;
e Refer the complainant and the doctor for direct resolution;
e Refer the complaint to the Health Care Complaints Commission for
investigation (see section 2.6);
e Refer the complaint to the Health Conciliation Registry for conciliation with
the consent of both parties (see section 2.7);
e Refer the doctor to one of its own committees namely the Health Committee
(see section 2.5.3) or the Professional Standards Committee (see section
2.5.4);

e Refer to the Medical Tribunal (see section 2.8).
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The New South Wales Medical Board refers only those complaints that suggest a
practitioner’s actions may have been reckless, unethical, wilful or criminal, to the
Commission. Other matters are managed via a non-disciplinary route, including

referral to the Performance Assessment Programme.

Performance Assessment Programme

Introduced in 2000, the Performance Assessment Programme is intended as educative,
not disciplinary. It is based on early intervention in cases where poor performance is
identified. This is normally either through a complaint to the Board, or some other
form of reporting. The focus is on remediation for the doctor.

The Form of the Assessment

Notification: any person may notify the Board of a matter that may indicate that the
professional performance of a registered medical practitioner is unsatisfactory.
However, anonymous referrals are not accepted and assessment will not automatically
occur on request. The notification is jointly assessed by the Board and Health Care
Complaints Commission. If it is agreed that the matter should be dealt with by the
Board’s Performance Committee, it is referred under Section 26 of the Health Care
Complaints Act 1993, and a response is sought from the doctor. Any decision to
conduct a performance assessment is considered in the context of the practitioner’s

history with the Board.

Assessment: the Board advises the practitioner in writing that their professional
performance is to be assessed. This is undertaken by one or more assessors appointed
by the Board who will usually be professional peers such as the Fellows of the
relevant specialty medical college. Performance assessments are broadly-based, and
not limited to the particular matter that triggered the assessment. Assessors may Vvisit
any premises connected with the practitioner’s professional practice and the aim is to
assess the practitioner’s knowledge and skill. With the consent of patients, actual
clinical situations are generally observed and a record review provides an indicator of

the quality of a practitioner’s record keeping and day-to-day decision making.

Assessors report in writing and make recommendations to the Board, through the

Performance Committee. The report may not be admitted or used in any civil
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proceedings before a court, except with the consent of the assessors and the

practitioner concerned. On receipt of the report, the Performance Committee may
then decide that:

No further action is to be taken;

The practitioner should be counselled;

A Performance Review Panel should be convened,;

If there appears to be a significant issue of public health or safety, or there are
indications of a case of professional misconduct or unsatisfactory professional
conduct, a complaint against the practitioner should be made;

A referral should be made to an Impaired Registrants Panel;

The matters should be dealt with urgently under the provisions of Section 66

of the Health Care Complaints Act.

Following an assessment report, the Board may refer the matter to a Performance

Review Panel consisting of two medical and one lay member. The Panel provides the

practitioner with the opportunity to respond to the assessment report and make

submissions about the educative and protective actions proposed. Performance

reviews are conducted in private and with as little formality and technicality as

possible. The practitioner is entitled to be accompanied by a legal representative or

other advisor, but may not be represented. If the Panel finds that the practitioner’s

professional performance is unsatisfactory, it may:

Direct that conditions be placed on the practitioner’s registration;

Order that the practitioner completes a specified educational course;

Order that the practitioner reports on their medical practice;

Order that the practitioner seeks and takes advice from specified persons;
Recommend that a complaint be made if there appears to be a significant issue
of public health or safety, or indications of a case of professional misconduct

or unsatisfactory professional conduct.

The practitioner is responsible for paying for requisite remediation.

Reassessment: A Performance Review Panel may recommend that a practitioner’s

professional performance is reassessed by one or more assessors at a future date.
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Reassessment may be extensive, or limited to a particular area, and is generally
conducted by one or both of the original assessors.

Monitoring: Following a performance review, the Board monitors compliance with
any orders made by the Panel, and evaluates the effectiveness of the orders in

improving the practitioner’s performance.

Appeal: A practitioner who is the subject of a performance review may appeal to the
Medical Tribunal against a decision or any order or direction of a Performance
Review Panel. The appeal will be dealt with by a rehearing and may include fresh

evidence (www.nswmb.org.au).

2.5.3 Physicians with Health Problems

The Doctors’” Health Advisory Service (New South Wales) was established in 1982 to
provide advice and support for doctors, veterinarians and dentists with drug, alcohol
and mental health problems. The service is partly funded by the New South Wales
Medical Board. Proceedings are confidential and those who contact the service cannot
be identified.

The Impaired Physicians Health Programme

Impairment has a statutory definition. An individual is impaired if they suffer from
any physical or mental illness that detrimentally affects, or is likely to detrimentally
affect, their capacity to practise safely and effectively. Illness does not necessarily
equate to impairment. The programme was established in the Medical Practice Act
1992 and aims to proceed in a constructive and non-disciplinary way. Like the poor
performance procedures referred to above, the Health Programme is triggered by a
notification through a complaint from a member of the public, another doctor,
employer or insurer. Registrants referred to this programme tend to be suffering from
psychiatric illness, problems with the abuse of alcohol or drugs and occasionally,

physical illness.

When a credible notification is received, the registrant will be assessed by a Board-
nominated practitioner to determine the extent and nature of their impairment. They

will then meet with the two members of the Impaired Registrant’s Panel, one of
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whom must be a registered medical practitioner, and the action necessary to protect
the public will be agreed. The most common outcome is that conditions are placed on
the doctor’s registration and the doctor is monitored to ensure compliance with both
conditions and any health programme recommended. Occasionally, a suspension may
be recommended. While return to unconditional practice is a goal of the programme,
some doctors, may remain on the programme indefinitely, albeit with low-level,
occasional review by the Board (www.nswmb.org.au). Reid (2002) has commented
that New South Wales seems to require a longer period of monitoring than other states

in Australia.

2.5.4 Disciplinary Procedures

Definition of Misconduct

The Medical Practice Act 1992 (section 99A) Code of Professional Conduct set out a
definition of professional misconduct to act as a guide to the Medical Board, the
Health Care Complaints Commission and any judicial body dealing with complaints
against medical practitioners. ‘Professional misconduct’ of a registered medical
practitioner means unsatisfactory professional conduct of a sufficiently serious nature
to justify the suspension of the practitioner from practising medicine or the removal of
the practitioner’s name from the Register. The Act then lists 13 instances of

unsatisfactory professional conduct as exemplars for bodies considering a referral.

In 2003/04 the New South Wales Medical Board or the Health Care Complaints

Commission received 1,030 complaints, the outcome is shown in Figure 2.3 below.

Figure 2.3: Outcome of Professional Conduct Referral in 2003/04

Professional Conduct Outcome (%0)
Referred to Direct Resolution 22
Referred to Medical Board 20
Referred to Health Care Complaints Commission 13
Referred to Health Conciliation Registry 13
Referred to another person or body 6
Declined 26

Source: New South Wales Medical Board Annual Report 2004
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Professional Standards Committee

Complaints that lead to a finding of unsatisfactory professional conduct are normally
referred to a Professional Standards Committee which consists of two medical
practitioners and one lay, or non-medical, member. The practitioner is entitled to be
accompanied by either a barrister or solicitor or another adviser, but is not entitled to
be represented. The Committee is not bound to observe the strict rules governing the
admissibility of evidence and can inform itself of any matter in such manner as it
deems appropriate. However, the Committee must be conducted in accordance with
the principles of natural justice. It tends to take an investigative approach rather than
an adversarial stance. Hearings are conducted in private, unlike the hearings of the
Medical Tribunal, which are open to the public and the press. The Committee does
not have the power to suspend a practitioner or remove a practitioner’s name from the
Register. If it reaches the opinion that the matter is one which could warrant
suspension or deregistration, it must terminate the hearing forthwith and refer the

matter to the Medical Tribunal for a complete rehearing.

When a Committee has made a finding that the complaint has been substantiated, the
members must then decide what orders/sanctions, if any, are to be made to protect the
public. The Committee has the power to:
e Issue a caution or a reprimand,;
e Order that the person seek and undergo medical or psychiatric treatment or
counselling;
e Direct that conditions be imposed relating to the person’s practice of
medicine;
e Order that a person complete educational courses;
e Order that the person report on his or her medical practice;
e Order that the person seek and take advice on the management of his or her
practice;

e Issue a fine (www.nswmb.org.au).
2.6  The New South Wales Health Care Complaints Commission

The Health Care Complaints Commission is an independent statutory body,
established by the Health Care Complaints Act 1993 and was established following a
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series of inquiries into poor practice and a perceived failure in the system of medical
peer review (Thomas, 2004). The Commission deals with complaints about the
clinical management of an individual client by health practitioners and the health
services. A complaint may be made by anyone including:
e A person who has received a health care service, or their nominee;
e An observer who could be a friend, relative or fellow patient, concerned about
the conduct of a health care practitioner or the treatment given to someone by
a health care practitioner or health care service;
e A person providing a health care service, such as a doctor, dentist, pharmacist
Or nurse;
e A health care facility such as a public or private hospital or nursing home, or
professional associations;
e A New South Wales health registration authority such as the Medical Board,
the Dental Board, Nurses Registration Board or the Pharmacy Board.

Complaints must be in writing and may only be made about the professional conduct
of a health service provider that affects the clinical management or care of an
individual. The Commission will provide assistance to lodge a complaint to any
person that requires it. The Commission’s Patient Support Officers are trained to

provide information and help to complainants.

The Investigation Process
The Commission has powers to investigate complaints. Investigations are undertaken
by non-medically qualified lay people, but the Commission draws on expert medical
advice. During its assessment of a complaint the Commission will usually provide a
copy of the complaint to the health service provider and seek their response. When the
Commission has made its assessment decision it must, within 14 days, notify all
parties and give reasons for its decision. The Commission must investigate a
complaint where:

e It raises a significant issue of public health and safety;

« It raises a significant question as to the appropriate care or treatment of a client

by a health service provider;

e It provides grounds for disciplinary action against a health practitioner; or
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e Itinvolves gross negligence on the part of a health practitioner.

The purpose of an investigation is to determine whether the Commission should
prosecute the practitioner before the relevant disciplinary body. These bodies are
independent of the Commission and have powers to deregister or suspend a

practitioner, place restrictions on their registration or make other protective orders.

The Commission may decide not to deal with a complaint. It may do so because the
complaint:

e Is already being investigated, or has been investigated, by another person or
organisation;

e Has been, or is currently, the subject of legal proceedings;

e Should most appropriately be investigated by another person or organisation;

» Is more than five years old and there is no sufficient reason for the delay in
lodging it, complainants are advised that a complaint should be made as soon
as possible after the events concerned;

e Concerns fees, compensation or the availability of resources in the health
system;

e Istrivial, frivolous, vexatious or not made in good faith; or

e The complainant has not provided additional information requested by the

Commission within the specified time.

The Commission has powers to access documents and other evidence that may assist
in its assessment or investigation of a complaint. These powers are only exercised in
very serious cases. It has no power to award damages or determine compensation nor
can it direct a health service provider to adopt a specific course of action. Issues of
damages or compensation may be addressed during conciliation (but only by

agreement of the parties) or by exercising private legal remedies.

Complainants have the right to make a complaint free from harassment or
intimidation. The Health Care Complaints Act 1993 provides for penalties for any
person trying to intimidate a complainant or witness but complainants must act in

good faith in making a complaint. The Act also provides for penalties against any
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person providing false or misleading information to the Commission. The
Commission can decline to inform a person, including a health service or a health
practitioner, that a complaint has been made about them if to do so would jeopardise a

person’s health or welfare or put a person at risk of harassment or intimidation.

The Disposal of Complaints
The Commission has 60 days to assess a complaint and determine how to deal with it.
This time can be extended if additional information is sought from the complainant.
There are a number of options open to the Commission. A complaint may be:
e Referred for conciliation, only with consent from all parties;
» Referred to a health registration authority such as the Medical Board or Dental
Board;
« Referred to another organisation or person for investigation;
» Referred to a public health organisation for resolution at the local level;
e Referred to one of the Commission’s Complaints Resolution Officers to assist
the complainant to resolve the matter;
e Investigated; or

e Declined.

The Commission may also prosecute cases before a disciplinary body. The
Commission prosecutes about one percent of cases a year before the Medical Tribunal
(see section 2.8 below). Following a decision by the Commission on a course of
action, complainants are entitled to seek a review of an assessment decision. Where a
request for a review is received within 28 days of notification, the Commission must
review its decision. Where a request for a review is received more than 28 days after
notification, there may be a review. The Commission is accountable to the Minister
of Health. It must produce an Annual Report and report on trends in complaints. It
must also consult with consumer groups and other key stakeholders

(www.hcce.nsw.gov.au).

Note
In 2003, the then Health Care Commissioner was dismissed by the New South Wales

Health Minister. There had been concerns that recent Commission reports had tended
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to attribute poor care to systems failures and had been over-lenient with failures on
the part of individual practitioners (Paterson, 2004a). This, and other concerns about
complaint handling, led to an inquiry by the New South Wales Legislative Council
(GPSC2, 2004) that confirmed there was a need to strike a balance between a
systemic approach and professional accountability and suggested that the current
situation was not acceptable to the public.

2.7 Health Conciliation Registry
The Health Conciliation Registry was established by the Health Care Complaints Act
1993. It is an independent organisation separate from the professional health
registration boards and the Health Care Complaints Commission. The Registry cannot
accept complaints directly from the public, only through the Commission. The parties
to the dispute must consent to conciliation before being referred. There is a separate
opportunity for both parties to have a preparation meeting with Registry staff, who
may help to:

e Identify issues that are important in the complaint;

e Discuss expected outcomes;

e Explore possible options for an outcome;

» Discuss who else may have an interest in the outcome of the conciliation.

A support person, who cannot be a lawyer, may attend the conciliation meeting
providing the other party agrees. During the conciliation meeting the parties identify
and discuss topics relating to the complaint with the assistance of a conciliator. The
aim is to negotiate an outcome that is acceptable to everyone involved.

If, during the process of conciliation, the conciliator believes that new and important
matters of public health or safety have been raised, the process can be stopped. Then,
the matter will be referred back to the Health Care Complaints Commission with a
recommendation for investigation. The outcome of the conciliation is notified to the

Health Care Commission and the relevant professional Board (www.nswmb.org.au).
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2.8 The Medical Tribunal

The primary role of the Medical Tribunal is to adjudicate on allegations of
professional misconduct which, if proven, could warrant suspension or de-
registration. It is also an appeal body on decisions made by the Medical Board. The
Tribunal is legally separate from, and independent of, the Medical Board. Each
specially constituted Tribunal consists of four members. The Chairperson of the
Tribunal is appointed by the Governor and must be a judge of the District Court and
advises the Board on the dates, and the estimated length of the hearing. The Board
then appoints the other three members: one lay person appointed from a panel

nominated by the Minister for Health and two registered medical practitioners.

The Tribunal may dismiss a complaint, application or appeal or make any finding or
exercise any power or combination of powers available to the Tribunal. When the
Tribunal makes a finding that a doctor is guilty of professional misconduct and/or
unsatisfactory professional conduct, it may exercise any of the powers available to the
Professional Standards Committee or it may suspend, fine or de-register a
practitioner. This will only be on the grounds that the medical practitioner is not
competent to practise medicine; is guilty of professional misconduct; has been
convicted of an offence (either in or outside New South Wales) and, it is in the public

interest that the practitioner no longer continues to practise.

A complainant may seek a review of a decision if they disagree with the course of
action taken. They can apply to the Medical Board or the Health Care Complaints
Commission. Medical practitioners may also appeal against the decision of a Board
committee to the Tribunal. An appeal against a Tribunal may be made to the Supreme

Court (www.nswmb.org.au).

2.9 Comment on the Australian System

In Australia due to the federal structure, there is a division of functions between the
bodies at Commonwealth level and those at state level. Overall health strategy and
issues such as guideline development are dealt with Commonwealth level. The
national level specialty medical colleges have played a major role in developing CPD
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programmes associated with membership (see further below). In the case of one
college, the system for the renewal of membership amounts to recertification,

At the state level, the Medical Boards licence doctors to practise and deal with
complaints and poor performance. Medical qualifications are standard across states so
that a doctor may obtain a licence to practise in another state on the basis of having
been registered in another. A licence must be renewed annually. A doctor must
declare any complaints and convictions; that they are fit to practise and have followed
a CME or CPD programme. At present there is no form of verification and no regular
recertification process.

In New South Wales, the state selected to illustrate these processes, there is a clear
emphasis on protecting patients through a careful investigation of complaints.
Complaints are received by both the Medical Board and the Health Care Complaints
Commission and there is a system of co-regulation between the two bodies based on
improving practice. In addition, there is a well articulated system of cross-reporting of
doctors with performance problems between employers and the Medical Board. This
may be easier to achieve at state level with a relatively limited number of doctors on
the register.

The specialty medical colleges at Commonwealth level, in partnership with those in
New Zealand, have developed an approach to laying down criteria for CPD for
doctors to keep up-to-date and renew their membership with the College. To do so
they must show evidence of CME or CPD which is verified in various ways.
However, only the Royal Australian and New Zealand College of Obstetricians and
Gynaecologists, have a points system that aims to structure the form of CPD to retain
particular standards of competence. This is over a three year cycle and is mandatory
for a renewal of membership. There is no way of checking that doctors who are not
members of a College, undertake CME or CPD. The proposed LEAP Programme will

aim to assess competence but is someway from being implemented.

The Medical Board draws on the General Medical Council’s Good Medical Practice
to develop an approach to standard setting and has an organisational approach to

fitness to practise similar to the General Medical Council. If a complaint or other form
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of reporting suggests that a doctors’ performance is below standard, then there are
mechanisms for performance review and remediation of some form. The ethos is to

support the doctor to improve his or her practice.

The Medical Board acts as a ‘one stop shop’ for any matter that might affect the
performance of a practitioner. They are notified of a relatively wide range of matters
such as notification of investigations by the Health Care Complaints Commissioner
and convictions, but not civil claims and settlements. Records are kept so that patterns

of poor performance can be identified.

In terms of accountability, the Medical Board is appointed by the Governor and has a
range of expertise with a higher number of public members than in New Zealand.
Medical members are not elected but chosen from nominees made by medical bodies.
There are public members on the sub-committees. The Medical Board must present an
Annual Report to Parliament with details of complaints and actions taken,

performance reviews and actions taken.
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Appendix 2.1: Australia and New Zealand College CPD/MOPS Requirement

College

CPD/MOPS Requirement

Australian College
of Rural and Remote
Medicine

The Professional Development Programme of the College seeks to provide a
validated method to ensure that members are engaged in quality improvement
and CME. There is cross certification with other Colleges. Participation is
compulsory and monitored. Non compliance may lead to the suspension or
withdrawal of membership.

Australasian College
of Dermatologists

Dermatologists maintain their professional standards and develop new skills
through participation in the College’s CPD programme.

Australasian College
for Emergency
Medicine

In 1995, the ACEM introduced a voluntary Maintenance of Professional
Standards Programme with 50 percent participation. From 1997, a more
structured compulsory programme was introduced. By 2001, this could be
completed on-line.

Australian and New
Zealand College of
Anaesthetists

In 1995, a Maintenance of Standards Programme was introduced and in 1999,
revised as a Maintenance of Professional Standards Programme. This is a
voluntary programme based on an annual programme. Participants must
maintain a MOPS Diary, a logbook of educational activities specified by the
College.

Royal Australasian
College of
Physicians

The programme requires participants to report annually to the College on their
CME activities. A minimum of 500 credit points must be obtained over a five
year period, including a minimum of 50 points in quality assurance activities. A
minimum of 60 points must be submitted in each year of the five year cycle. It
is not mandatory but there is a 90 percent participation rate.

Option A: 50-250 points from QA activities (more points for active, less for
passive activities) 250 for practice related CME (attending meetings, reading
journals 100), 250 for teaching and research — taken by 97 percent.

Option B: 500 points for a successful practice quality review.

Participants must keep log books so claims can be verified. These must be
submitted on machine readable card or electronically and can be self-assessed.
Five percent are audited (www.racp.edu.au; www.acponline.org). Participants
are provided with an annual statement which lists the credit points and the
participant’s activity status, which is evidence of participation.

Royal Australasian
College of
Radiologists

Radiology: The Council established a CME programme in 1993 to enable
members to keep up-to-date with scientific developments.

Radiation Oncology: From 1996, all Fellows carrying out clinical care of
patients were expected to complete annual CPD requirements and to document
these on the CPD Annual Return Form. The Programme is monitored by the
RANZCR by the accumulation of points. The basic unit is one hour of activity.

There is no withdrawal of the FRANZCR for failure to meet CPD
requirements, but a Certificate of Continuing Professional Development is not
issued.

Royal Australian
College of General
Practitioners

In 1987 the College introduced the RACGP Quality Assurance Programme for
its Fellows and members. From 1989, vocationally registered general
practitioners were required to participate in a CPD Programme. Those who do
so are recognised by the Health Insurance Commission for fee reimbursement.

Royal Australian
College of Medical
Administrators

The RACMA Council expects all Fellows and Members to be involved in CEP
to a level appropriate to their involvement in active Medical Administration
practice. For actively practicing Fellows and Members the expectation is a
minimum 50 hours per year of CEP activities. It is recommended that
participants in CEP use adult learning principles of relevance, self-direction
and be related to individually determined CEP needs and learning objectives.

The role of RACMA in CEP is to provide support to Fellows and Members to
maximise the value of their CEP activities and to provide an administrative
system which satisfactorily certifies involvement in CEP.
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Royal Australian
and New Zealand
College of
Obstetrics and
Gynaecology

In 1986, RANZCOG Fellows were required to follow a mandatory programme
of continuing education with recertification every three years. A three year
Continuing Education/CPD Programme was approved in 1999. Fellows must
obtain 150 points over the three-year cycle. A minimum of 25 of those points
must be in the area of Practice Review and Clinical Risk Management
(PR&CRM). For sub-specialists, there are additional requirements. The College
give guidance on planning education and clinical practice improvement.

Royal Australasian
College of Surgeons

Surgeons are expected to maintain their skills, knowledge and competence in
the light of developments in clinical and medical science by attending scientific
meetings and workshops/seminars, self-directed learning, teaching, research
and publications. They must retain records to verify CPD. Annually, a sample
of surgeons must submit verification for the previous year.

Royal Australian
and NZ College of
Psychiatrists

In order to improve the quality of services, the College introduced a
Maintenance of Professional Standards Programme in 1996. This Programme
was based on points earned through a range of learning activities, peer review
and practice visits. More recently, a CPD Programme has been developed. A
peer review element is central in assessing the competence of the psychiatrist’s
practice.
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